UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of Publi¢c Record Version

MSC.SOFTWARE CORPORATION, Docket No. 9299

a corporation,

To:  The Honarable I. Michae] Chappell
Administrative Law Judge

COMPLAINT COUNSEL'S OPFOSITION TO
RESPONDENT MSC.SOFTWARFE CORFORATION’S
MOTION FOR PROTECTIVE CRDER

Respondent™s Motion For Protective Order seeks to limit the scope of the response
required to compiy with Complaint Counsel’s Document Reyuesl, or 1o shilt to Compliant
Counsel the costs of responding to discovery requests from clecirenic documents. The Motion
should be dented for three reasons: (1) Respondent has not timely raised these issues; (2)
Complaint Coungel already has mnade significant and sufficient accommodations to concems
Respondent raised; and {3) Respondent does not satisfy the criteria that might justify, in
extracrdinary circumstances, the costs of preduction to the requesting party. A draft Order
denying Respondent’s Motion for Protective Order i3 attached. (Attachrzent A).

Your Honor’s outstanding Order of Tanuary 18, 2002, directed Respondent to comply
wilh Complaini Counzel’s Document Request in ways it previously had promised to comply, and
directed Respondent to work with Complaimi Counsel fo resolve outstanding decument discovery
disputes by January 25, 2002, Rather than comply with that Order, Respondent’s Motion

reasserts objections to the Document Request that it previonsly abandoned, and reneges on

promises Respondent previously made to Yeour Honer to comply with the Document Request.



The current atternpt to re-hitigate already decided issues does not move this matter forward
toward the scheduled May 21, 2002, trial date.

Complaint Counsel, throughout the long sequence of evenls in connection with this
document discovery dispute, has sought to identify and resolve any unreasonable burdens created
by its Document Request.’ Respondent’s Motion for Protective Order presented new information
about electronic document, e-mail, archive, and backup systems that never had been presented to

Complaint Counsel during negotiations,” While the newly-presented facts do not justify

' For example, since Your Honor last considered discevery disputes related to the
Deocument Request, Respondent presented Comiplaint Counsel with some of the information
Complaint Coungel had requested about the backup systems, and Complaint Counsel agreed in a
letter of February 1, 2002, to limit the scope of search of backup tapes to a Hst of 15 carcfully
selected, nained individuals (Attachment B). Complainl Counsel even pro-actively explored
with Respondent whether farther limitations on the scope of search of backup tapes could be
made, by excluding from the scope of search daily, weekly, or monthly backup tape systems
which may contain overlapping datz. Rather than answer the questions Complaint Counsel
posed to Respondent about the possible overlaps, Respondent cut off all communications with
{Complaint Counscl and filed its Motion mstead. {(Attachment C, Statement of Karen A. Mills).
Similarly, Complairt Counsel explored with Respondent whether the costs and any burden of
producmg electronic documents belatedly identified by Respondent could be ameliorated after
Respondent explained to Complaint Counsel for the first time a letter of Januaiy 29, 2002,
(Attachment D), that Respondent planmed to praducc electronic documents in a privted hard copy
tor that Complaint Counsel had not requested. Complaint Counsel inquired whether Respondent
could reduce the time and cost of production if it produced the elecironic documents to
Complaint Counsel in electronic form, rather than printing them out. (Attachment C, Statement
of Karen A. Mills.)

! Respondent did not discuss these newly presented facts with Complaint Counsel before
filing the Motion for Protective Order. The newly presented facts include an affidavit of Connie
Stokes, describing Respondent’s archived documents retention and retrieval system, quantifying
the number of archived hoxes, attaching = list of anbject or department codes used to identify
archived documents, and identifying the quantity of documents stored and attributzble to one of
these codes, “EO” (Executive Office). The newly presented facts also includc a description by
Respondent (unaccompanied by any sworn staternent or documentation) of the procedure
Respondent chose to identify responsive elsctronic documents, and a letter from Merrill

.



granting Respondent’s Motion for Protective Order, they prompted Complaint Counsel to renew
discussions with Respondent to explore the newly asserted burdens. Complaint Counsel have rc-
engaged Respondent in negotiation by posing a sertes of more specific questions aboul the
electronic document, archive, e-mail and backup systems, and.ahout persens currently within the
scope of search, and by exploring possibilitics for reducing any burdens that may exist. As of
this filing, Complaint Counset still are awaiting answers to those questions, and the more specific
mformation it has sought.

While these negotiations arc ongoing, Complaint Counsel file this Opposition because
Respondent has not withdrawn its Motion, and becanse, based on the information presented to
Your Honor, it is clgar that Respondent has failed to mect its burden of proof under Rule 3.3 1.
Complaint Counsel remain hopetul that we can, by agreement, close the gap on dispules
surrounding the Document Request. To the exient that any disputed issues cannot be resolved,
howaver, the present record would not justify cither Your Honor's imposing limitations on
Complaint Counsel’s Document Reguest, or shifting the costs of production to Complaint
Counsel. Therefore, we urge that Respoudent’s Motion for Protective Order be DENIED, even

28 the parties atternpt timely, negotiated reselution of document discovery disputcs.

Corporation estimating separately, presumably pursvant fo that procedure, proposed the costs of
electrome data conversien, search and consulting services, and printing costs. Respondent did
not submit with its Motion, and never has provided to Complaint Counsel any delailed sworn
statements describing Respondent’s backup systems or the procedures for or costs of recovering
the documentis, despite the fact that Complaint Counscl has requested this sings November.
Respondent supplies with its motion only a letter from Merrill Corporation quoting an hourly rate
forrecovery of backup data. Respondent’s Motion provides no swom statements about the
procedure for and costs of producing responsive e-mail.
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ARGUMENT

1. Respondent’s Mation is Not Timely and Its Burden Claims are Unsebstantiated

a. Respondent DHd Not Timely Identify and Subsitantiate Burden Claims

Respondent’s Gbjections to the Document Request, if any, were due under the Rules on
or before the response date of the Docurnent Request, which was December 12, 2001, two and
half menths ago. Respondent registercd no objections to production of clectrenic documents by
that date. As Complaint Counsel proposed ia its December 27, 2001, Motion to Compel, having
raised no timely objections to production of electronic documents, Respondent should be
precluded from raising them now.

Electronic discovery issues were not difficult for Respondent to anticipate. Complaint
Counsel even called them to Respondent’s attention with Specification 2 of the Document
Request. Specification 2 ¢alled for production of information by Respondent about the nature of
its clectronic record-keeping systems, and the costs of production thetefrom, meluding the costs
of production in response to the Document Request.” Complaint Counsel sought this information
in order tu. determing how to conduct fecused and cfficient document discovery of materials in
Respondent’s electronic systema.

In written objections submitted on December 3, 2001, Respondent refused te supply the

tequested informalion, saying that it did not keep such information in the ordinary course of

Compiaint Counsel was entitled to this discovery under Rule 3.31{c)(1), which allows
discovery of information about “the existence, description, nature, custody, conditicn, and
location of any books, documents, or other tangible things and the identity and location of
persons having any knowledge of any discoverable matter.”
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buzmmess. Respondent’s refusal to produce mformation m response to Specification 2 made it
impossible for Complaint Counsel to assess or accamnmodate burden claims concerning
glectronic materials. Respondent still has not provided detailed information, making it
impossible for gither Complaint Counsel or Your Honor to assess or accenmmodate the burden
clamms pressed in Respondent’s Motion, or to determine whether tailered modifications of the
Docurnent Reguest might relieve them

Complaint Counsel predicted two months ago, when it filed its first Motion to Compel on
December 27, 2001, that we -- Respondent, Complaint Counscl, and Your Honor -- maght find
ourselves exactly where we are teday il Respondent were not required to respond to Specification.
2. We wrote then:

Respondent objects to Specification 2's request for producton of docminentation about
document retention and destruction policies, computerized backap procedures, and the
cost and recovery of backup computer files and documents. Respondent claims this
Specification calls for production of documents not kept in the ordinary coursc of
busingss, During the Part 2 investigation, however, Respondent claimed it would be
burdensome to produce responsive docaments from backup computer files. While
Respondent bas been silent on (his issue in Part 3, and has not objected to production of
responsive documents from backup computer files, Complaint Counsel anticipate that
Respondent will sunply dechine or refuse to produce responsive decwments from its
backup computer files and/or make belated burden claims later in the case. Having failed
to object to production from backup computer Hles, and having refused to provide
information that would show the extent of any purported burden, Respondent should be
precinded from making burden claims later and shounld be required now to produce
responsive documents and information from its backup ¢omputer files,

* Although Respondent’s Motion for Protective Order in text sccks to limit the scope of
informaticn Complaint Counsel is entitled to, Respondent does not explain in the fext of {ts
Motion what limitations it seeks, and does not attach a proposed Motion containing proposed
limitations.
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Respondent should not be allowed to have it both ways, on the one hand refusing to provide
information needed to assess and accommodate any burden claims, while on the other hand
seeking to 1imit the Document Request or shift the costs of compliance.

h. Request For Relief From Costs of Production Already Incurred Is Not Timely

Respondent’s request for relief from costs of production of elacﬁ‘onic doouments it
already has incurred is not timely.  Under no circumstances is a respending party, under either
Commission or Federal Rules precedent, entitled to seek to shift costs of production already
incurred to a requesting party. This follows because neither the requesting party not the

Adminisirative Law Judge was in a position to ameliorate these costs. In the Matter of

International Telephone and Telegraph, 97 F.T.C. 202 {Inlerlocutory Order, March 13, 1985)

See also, Sunkist Growers, 1978 FTC LEXIS 194 (August 22, 1978)(Order Denying

“Application for Review” Of Order Denying Sunkist’s Motion For Payment of Copying Costs,
Miles T. Brown, Administrative Law Judge).

Respondent's Motion alleges that it was incapable of bringing an approximation of
anticipated expenses to Your Honor's attention before incurring them, and does nol distinguish
between costs already incurred and costs merely anticipated’. Such information would be
pssential to Your Honor, if Yeur Honor were to consider shifting any of Lhe cost of praduction to

Complaint Counsel.  Absent such detail, no order shifting costs properly could be entered.

* Based on conversations with Respondent, and information contained in Respondent’s
leters and Motion, Complaint Counsel has reason to believe that at least some of the costs
already have been incurred.
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2. Complaini Counsel Already Have Made Significant and Sufficient Accommodations

Complaint Counsel already have modified the Document Request by redrafting
Specifications 3 and 9, and by excluding from the scope of production contract files for contracis
with a value of less than 525,000, Without acknowledging these modifications, Respondent
bases its argument that Complaint Counsel’s Document Reguest is overbroad on one example,
citing Specification 9 of the oniginal Document Request, that is, before its modification. But
Complaint Counsel modified Specification 9, along with Specification 3 and the scope of search
tor contracts, it a December 26, 2001 modiftcation letter, previously presented to Your Honor
with Complaint Commsel’s December 27, 2001, Motion to Compel, and again with Complaint
Counsel’s most recent Motion to Compel.

If Respondent’s objeclions to electronic document production had been 1imely raised, and
not already adjudicated, they would merit no firther modifications of the Document Roquest.
based on the imformation Respondent has presented. Fespondent does not even now specifically
describe what modifications it seeks to the Document Request, either in its Motion or proposed
Order. Respondent sesks now to re-mise previously abandoned objections to such aspects of the
Document Request as the geographic scope of search, and the time peried covered by the
document regnest, withoul any indication of how, or to what exient these matters pertain to the
burdens it allcges here.

3. Prospective Casts Should Not Be Shifted Te Complaint Connsel
Both Cemmission precedent and Federal Rule of Civil Procedures 26{c) presume that in

most cases, a responding party must absorb the reasonable expenses of production as a cost of

-



doing business. Only in the extraordinary case, and when a burden of proof that the expenses of
production are “undue,” or urnreascnable has been satisfied by the responding party, have
Administrative Law Todecs, the Commission, or federal courts shified the costs of production not
already incumed, and oot incurred to the benefit of a responding party, to a requesting party.
Respondent has not met that burden of proof, and therefore Respondent’s metion for a Protective
Order shifting costs of Respondent’s compliance with the Document Request should be denied.

. 2002 TS,

Respondent cites Row:
Dist. Lexis 488 (S.D.N.Y. Janoary 16, 2002), as cuthmng the factors Your Honor should
consider when deciding whether to shift costs of production to Complaint Counsel. While

Compiaint Counsel does not concede that Rowe establishes the framewark for review of cost

shilting by the Conunission under the Rules, Complaint Counsel use Rowe to structure this

argument.

When judging whether the costs of production of electronic discovery are “undue™ as
contemplated by Ruie 26(c), and whether any cost shifting to the requesting party is appropriate,
Rowe recognizes that courts have adepted Ia balan¢ing approach, taking inte consideration such
factors as: (1) the specificity of the discovery requests; (2) the likelihood of discovenng eritical
information; (3) the availability of such information from other sowrces; (4) the purposes for
which the respending party mainlains the requested data; {5) the relative benefil to the parties of
obtaining the information; {6) the total cost associated with production; (7) the relative ability of

each party to control costs and its incentive to do s0; and (8) the resources available to sach party.

Rowe, Id. Respondeni’s Motion discusses only five of the eight Rowe factors, and even as to
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these, Respondent misreads the law and rmisrepresents the facts, Where all of the 8 factors arg
properly considered, they weigh overwhelmingly against shifting the cost of production to
Complaint Counsel.

a. The Specificity of the Discovery Requests Weighs In Favor Of Complaint Counsel

Rowe suggests that if discovery requests are overbroad, this factor weighs in favor of
shifting costs to the requesting party. Complaint Counsel’s Document Request is not overbroad,
and therefore this factor weighs against cost-shifting.

Respondent claims Complamt Counsel’s document request is overbroad, but docs not
specily how, except to give two cxamples, taken from Specifications 3 and 9. But as noted
ahave, Specification @ of Complaint Counsel’s original Docitnent Request was modified by
Complaint Counsel on December 26, 2001, 1t is impossible for Complaint Counscl or this court
to determine from Respandent’s Motion, therelore, whether Respondent considers Specification
4, as modified, to lack specificity.

b. The ].ikellhood of Discovering Critical Informadaon. and The Availability of Such
Information From Other Sources, Weigh in Favor of Complaint Counsel

Complaint Counsef have requested priority production of responsive electronic documents from a
List of carefully identified individuals, production of archived files those individuals, incloding
individuals who are no lenger with the company, and I;;mduc:tiun of electronic documents from
the backup tapes ofonly 15 carefully specified indnaduals, Complaint Counsel proposed to lumit
1ts request in this fashion because a search of these backup tapes and archived documents is
likely to Isad to discovery of critica! information, and could not be obtamed from other sources.

Kespondent has not demonstrated otherwise. Therefore, Rowe factors numbers 2 and 3 weigh

0.



against shifting the cost of production to Complaint Counsel.

Respondent’s Motion admits that it is likely that reievant documents would be collected
from 2 search of electronic docnments and e-mail documents. Respondent has identified none of
these 1dentified individuals as unhikely to have critical mformation in e-mail or electronic
documents, and Respondent’s general claims that electronic documents and e-mails are likely to
be duplicative of already predaced hard copy are unsubstantiated.® As it relates tu; electronic

documents or e-mail documents, therefore, this Rowe laclor does nol weigh in favor of

Respondent, and anv objection Respondent makes fo scarch {or or production of such documents
at s own expense, based on relevance or altemative availability, should be rcjected.

Complaint Coonsel already has considered Respondent’s arguments, however helatedty
presented, that information in backup tapes and archived documents might not be cntical or is
likely to be found through other sources, and in recognition of those arguments, proposed in a

letter to Respondent of february 1, 2002, {Attachment B)." Respondent’s refusat to respond to

¢ This case differs [om both of the cases Rowe discusses as examples where shifting the
cost of production to the requesting party was justified, Anti-Monopoly, Inc. v. Hasbro, Inc.,
1994 11.5. Dist. Lexis 563 (S.D.N.Y. Jan, 23, 1996}, and Williams v. E.[. du Pont de Nemours &
Ca., 119 F.R.D. 648, 649-530 (W .D. Ky. 1587). In those lwo cases, but not in (his case, the
requesting party sought information in electronie form that already had been produced to it by the
responding party in hard copy. Cemplaint Counsel does not seek production of responsive
information in electronic form that already has been produced te it by Respondent. In fact,
Complaint Counsel’s document request makes clear that identical documents need not be
produced muliiple times.

" Complaint Coungel made this proposal to recover backups for 15 individuals in

reiiance upon Respondent’s representation in & January 31, 2002, telephene conversation that
Respandent’s hackup system created a database identifying, inter alia, the individuals whose data
was contained on each backup tape. On Tuesday, February 26, 2002, Respendent claimed to
have ne recollection of this conversation. Respondent has offered to permnit Compiaint Counsel
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this proposal eceasioned Complaint Counsel’s most recent Motion to Compel production,
including production of responsive documents from backup tapes and archived documents of this
limited list of critical individuals. Respondent has not explained to Complaint Counsel or this
court how Complaint Counsel’s request for production of responsive documents from backup
tapes and archived documents of these specified individnals is uﬂikely o lead to production of
critical tnformation, or from what other sources responsive information from the specified
individuals® backup tapes or archived documnents 13 available. Absent any such explanation,
M factors 2 and 3 do not weigh in favor of Respondent.

e. The Purposes for Which the Responding Party Maintains the Requested Data

Weigh In Favor of Complaint Counset Where Respondent Has Not Met Its Burden
of Proof

Respondent claims that Rowe factor 4 weighs in its favor. It dees not. In Daswoo Elec,

Co. v. United Stateg, 650 F. Supp. 1003, 1006 (C.1.T. 1986), the court held: “The normal and
reasonable translation ol electronic data into a form usable by the discovering party should be the
ordinary and foreseeable burden of a respondent in the absence of a showing of extraordinary
hardship. ... Sitnilarly, a normal and reasonable degree of dircet communication and assistance
tor the discovering party is the unavoidable burden of the respondent, in the ahsence of a showing
of extraordinary hardship.” Respondent has shown no extraordinary hardship of the kind
Daewoo recognizes might justify a departure fomn the Federal Rules’ presumption that a

responding party must bear the expense of complying with discovery requests.

to sﬁeak directly to Respondent’s information technology speciahst most familiar with the
backup syster and its capabilities for recovering tapes of the 15 individuals, but Respondent has
not heen able yet to arrange a time for such a conversation.
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Rowe, 2002 U.S. Dist. Lexis 488 at 29, does say that “a party that happens to retam vestigial
data for no current busingss purposes, bul only in case of an emergency or simply because it has

neglected to discard it, should not be put to the expense of producing it.™ But Rowe does not

{and could not} hold that in all cases, backup tapes fall into this category. In that case, on the
facts presented by the party from whom discovery was sought, there was no evidence that the
party from whom discovery was sought ever searched backup tapes or even had a means for

doing so. Rowse, Id. Rowe concluded, on the facts of that casc, that the cost of producing

deleted e-mails should be shifted to the requesting party because, the court concluded, discovery
of deleted computer documents does not have a ¢lose analogue in conventional, paper hased
discovery, and because there was no showing that defendanis accessed their deteted e-mails. [d.
ar 29-30.

Ii this case, Complaint Counsel does not seek produoction of deleted e-mails, and
Respondent has presented no evidence thal it does not tetain and never ulitizes electronically
stored e-mails, electronically stored documents, backup tapes, or archived documents for current
business purposes, or that it hag no mcans for searching such archived or electronic documents.®

Absent such 2 showmg, Rowe factor nomber 4 weighs against departure firom the presumption

* In order to obtain information not yet supplied by Respondent, sven in its Motion,
Complaint Connsel has sought from Respondent information about whether Respondent has
retrieved any documents {rom archives in the past year, what infarmation was sent to the archives
in the past vear, what records exist ol whal information was senl 10 the archives since January 1,
1999, whether the archives contain a code 1demtifiing UAT documents, whether Respondent has
asked any of the persons on the search list whether they have any record of what they sent to the
archives, and whether Respendent previously searched the archives in response to Federal Tracds
Commission’s Part 2 investigation. We are awaiting answers to these questions.
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that Respondent should bear the cost of producing responsive documents from e-mails,
electronically stored documients, hackup tapes, and archived documents.

to the Pariies of Obiaimine the Information ¥Weighs in Favor of
Complaint Counsel and Aoainst Cost Shifting

d.

Respandent does not address this Rowe factor, but it, too, weighs in favor of Complaint Counsel
and against cost shifting., There is less rationale for shifting costs of production of compater
stored information to a requesting party wherc, as here, the responding party itself benefits from
the production. Rowe, Id. at 30, giting Bills v Kennecott Corporation, 108 F.R.ID. 459, at 464
coheimet Fund., Tne. v,

(D. Utah 1985). See also, anders, 437 U.S, 340 (1978); Petroleum

Products Antitrust Litigation v. Ketr-MeGee Corporation, 669 F.2d 620, 623-624 (10% Cir.,
1982) (shifting cost to requesting party where no benefit from the requested production inotred to

the benefit of the producing party, a non-party to the litigation). Rowe recognized that henefit to

the responding party could come in one of two forms: (1) collateral benefits for the responding
party’s business, or {2) benefit to respondent in litigation from review of its own records.

In this case, review by Respondent of its own electronic and srchived documenis is likely
to inure to the benefit of Responden: in libigation. Respondent will have the benefit of a review

of the same records as it proceeds to preparc its defense in this case. This Rowe factor therefore

welghs against cost shifting to the requesting party, since net only Complaint Counsel, but also
Respondent, will benefit from the production.

€. The Total Cost Associated With Production Weighs In Favor Of Complaint
Counsel on the Facts of This Case

It is unclear from Respondent’s Maotion what Respondent estimates to be the total cost of
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production thai Respondent proposes to shaft to Complamnt Connsel. As discussed above, 1o the
extent Respondent’s cost estimates includde any costs atready incurred, or incurred to the benefit
ol Respondent itsell, such costs are ot cognizable as appropriate for shifting 1o a requesting
party under any circumstances.

Furthermnre Complaint Counsel believe that Respondent’s cost estimates are inflated,
particularky if Compiaint Counsel’s efforts are snecessful, and Respondent provides further
information about its electronic systems that enable the discovery to be narrowed and focused.
For example, where baclkup tapes are indiscriminate, random, and do not catalogue the
mformation they contain, snch that it is tmpozssible to know m advance what 1s on the backup
tapes, one court applving the Federal Rules ordersd a responding party to conducted a test
restoration of sample backups and to carefully document the time and money spent doing the
gearch wit.h a coanprehensive, sworn certification. That coutt deeded that 1t would then, and
only then, permit the parties to argue why the results and the expense did or did not justﬁy any

furiher search. McPeek v. Asheroft, 202 F.R.D. 31 (D.D.C., August 1, 2001). Here, prior

representations of Respondent’s Counsel supgest that, Respondent’s backups arc not
indiseriminate, random, and lacking in a catalogue of the information they contain. Respondent
presents no sworn cerfifications as to the factnal basis for Respondent’s claims ahout the nature
and accessibility of backup systems, or the the cost of producing the requested backups, based on
any sampie test recovery.

I The Relative Abitity of KEach Party to Control Costs and itz Incentive o Do So
Weizhs in favor of Complaint Counsel and Against Cost Shifting

Respondent’s Motion, at page 19, claims that “the ability to control the costs associated
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with the document production rests squarely with Complaint Counsel.” This is not the question
Rowe poses. Rowe poses the question: what is the relative ability of cach party to control costs
and its incentive to do s0? The answer 1o this question is: Respondent has the greater ability to
control costs becanse it is in control of its owm electronic systams and persons familiar with
them, and therefore has the information about how they ate orgamzed and whal they contamn.

Complaint Counsel has made vigorous efforts te control costs, within the means available
1o it. First, Complaint Counsel carefully drafted a Document Request aimed at discovery of
specific, discoverable information, and even attempted to discover from the ourset what burdens
discovery of elecironic documents might impose. Complaint Counsel has made sigmficant
efforts already to contrel costs by modifying Complaint Counsel’s docurment request and by
diligently seeking from Respondent information that might justify further modifications.

Complaint Counsel cantinue to make such efforts. As Respondent acknowledges mils
Molion, at p. 20, {h. 15, Complaint Counsel offered to consider further restriction of the number
of individuals from whom production of e-mail and electronic documents were sought, and has
asked Respondent to identify specific individuals from Complaint Counsel’s already restricted
search list not likely to have responsive information, or whose information is likely to be less
relevant or duplicative. Respondent has asked, msicad, that Complaint Counsel use
Respendent’s organization charts and Complaint Counsel’s own initiative to guess at who might
be sliminated from the Isearch List.

Much of Respondent’s argument that production i1s burdensome derives from

Respondent’s own failure to use and maintain its record-keepng systcms, as evidenced in part by
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the Affidavil of Connie Stokes, attached to Regpondent’s Motion as Exhibit D. Courts applying
the Federal Rules have held that *i]o allow a defendant whose business generates massive

records to fiustrate discovery by creating an inadequate filing system, and then claiming undue

burden, would defeat the purposes of the discovery rules.” Kozlowsla v. Russell, 73 F.R.D. 73,

(D). Mass., 1976). Furthermote, where, as here, the failure to produce records ™. . . 1= due
bagically to an indexing system of 1ts own devising, so maintained as o obstruct full discovery,”
Id., at 11, courts interpreting the Federal Rules have declined to tax the requesting party with the
costs of production.

Complaint Counsel has nio ability to control defendant’s record-keeping scheme. Under
such circumstances, courls upplying the Federal Rules have declined (o require the requesting
party to bear the burden caused by the respondent’s choice of record keeping or clechonic
storage. See, e.g., ln Re Brand Name Prescription Prug Antitrust Litigation, 1985 U.S, Dist.
LEXIS 8281 (N.D. TIL, June 13, 1995).

g. The Resources Available o Each Party Is at Most a Nentral Factor

Rowe pruposes that the ability of each party to bear the costs of discovery may be an appropriaic
consideration when considering whether costs of obtaining discovery should be shifted to the
requesting party. But on the facts in Rowe, the court determined that all pasties had suf:ﬁcient
respurces to conduct the litigation, and therefore considered the relative financial strength of the
parties a neutral factor. Rowe, Id. at 33. Here, Respondent has not demonstrated that the cost of
discovery ouistrips Respondent’s resources, or that Complaint Counsel is financially better able

to bear the costs of discovery than Respondent. This factor, then, is at best a neuiral factor.
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I summuary, hen, seven ol the cight Rowe faciors, when applied 1o the facls of this case,
weigh in favor of Complamt Counscl and against shifting the cost of document discovery to
Complaint Counsel. The eighth factor is, at best, a neutral factor. Respondent’s request for a
Protective Order based upon an application of the eight factor analysis outlined in Rowe,

therefore, und the cases upon which Rowe relied, should be denied.
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CONCLUSION

For the reasons set forth above, MS(C’s Motion for Protective Order should be DENIELD.
A proposed order denving Respondent’s motion is attached as Attachment A.

Respectfully snbmitted,

PlAbbott McCartmey

Pegay D. Bayer

Michael G. Cowie

Kent E. Cox

Karen A. Milis

Nancy Park

Fatrick J. Roach .
Counsel Supporting the Complant
Burcau ol Competition
Federat Trade Commission
Washington, D.C. 20580
(202) 326-2695

Facsimile (202) 326-3496

Dated: Febrary 28, 2002



CERTIFICATE OF SERVICE
This iz to certify that on February 28, 2002, | caused 2 copy of Cc-rnplaint Counsel’s

Opposition to Regpondent MSC.Software Corporation’s Motion for Protective Order {Public

Record Version) to be served:
{(a) via facsimile transnrission, followed by hand-delivery of a copy to:

Matirmchaal O. Skubel, Esquire
KIRKLANWD & ELLIS

055 Fifteenth Street, N.W.
Washington, D.C. 20005

(202) 879-5034

Fax (2(12) §79-3200

Counsel for M3C.Software Corporaticn

and (b} by hand-delivery of a copy to:

The Honorable D. Michael Chappell
Administrative Law Judge

bFederal I'rade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

by QHW/%

Denras J, Harcketts
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Attachment A



UNITED STATES OF AMERICA
BEFORE FEDERAIL TRADE COMMISSION

Im the Maiter of

MSC.50FTWARE CORFORATION, Docket No. 9209

a corporation.

Sy

OBRDER DENYING RESPONDENT™S MOTION FOR PROTECTIVE ORDER

IT IS HEREBRY ORDERED lhat Resporrdent’s Motion for Protective Order is Denied.

Dated.

D. Michael Chappell
Adrmimistrative Law Judge



Attachment B



LNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHTNGTON, B.C. 20580

Marimichael O, Skubel, Esq.
Kirkland & Ellis

655 15% Street, NW.
Washington, DC 20005

February 1, 2002
Re: FIC Decket No. 5259
VIA FAX
Dear Ms. Skubel,

Since Judge Chappell’s January 18, 2032, order encouraging us to resolve four outsianding
disputes about Respondent’s compliance with Complaint Counsel’s Docurnent Request, and
more specifically, since the filing of our emergency molion on January 22, 2002, two of the four
outstanding disputes have been resolved by your withdrawal of vour previously asserted
objechions. However, two 1ssues remain unresolved. Although Judee Chappell’s Order of
January 25, 2002, authorized Complaint Counsel 1o re-file a motion to compel if the outstanding
discovery disputes were not resolved by January 25, 2002, and ouly one of the four disputes was
resolved by that date, Complaint Counsel has spent an additional week prodding you for more
information and difigentiy atternpting to resolve the remaining disputes,

Two 1ssues have been resolved as follows:

. By letter of January 24, 2002, yea withdrew your objection to producing a privilege log,
and promised to provide the privilege log required by the Document Reguest.

. Om January 30, 2002, you 1old me by telephone that you were withdrawing your objection
to producing data responsive to specification 22 of the Docurnent Request in the form that
MEC produced the data in the Part 2 investggation, bninging up to date the two data sets
generated using the “Data Mart™ query and the “All” guery. While Respondent now has
agreed to provide data in this form, yon have not committed to 2 production date.

Two issues remain unresolved, however, and 11 therefore appears that Complaint Counsel may
have 10 seck the coert’s intervention:

L You offer no final production date, and the tardy and slow pace of production 15
unacgeptable,
. You object to producing from backup tapes, and while Complaint Counsel has attempted

to narrow the scope of search required, no resolution has been reached.
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In 2ddition, in the conrse of your production, a new production compliance issue has ansen:

. Respondent has indiscriminately marked documents CONFIDENTIAL and
RESTRICTED CONFIDENTIAL.

We putline below a plan for production that we wonld find acceptable, if production were
completed by February 22, 2002, Without written confirmation frem you that you will produce
as described by that date, we are likely to have to move to compel and pet this marter again
before Judge Chappell for resolution.

L Production must be completed by February 22, 2002,
* Production will be prioritized for the persons, files and offices listed on Attachment A.

* Pricritized production will mclude hard copy, electronic documents, and ¢-mails, but not
hackaps, except as provided below.

. If any of the persons identified on Attachment A are no longer with the company, the
production still wili incinde documents resulting from a search for their documents,
whether in storage, archived, passed on to other individuals, or clectronically stored.

. Among the contract files, priority within the prionity production will be made of the files
relating to those customers we identifed to you in our letter of Decembsr 14, 2001, and
in Complaint Connsel’s Preliminary Withess List of December 18, 2001

» Responsive documents of persons not identified in Attachment A but on the search lists
you produced to Complaint Connsel on January 25, 2002, and Jammary 28, 2002, will be
produced after the prority production. '

. Respondant wali search backup tapes for responsive documents of the 15 individuals
listed on Attachment A next to whose names we have placed a “(B)™.

[ Respondent will properly designate all documents entitled to be marked
CONFIDENTIAL or RESTRICTED CONFIDENTIAL, and comrect emroneous
designations by submitting propetly marked documents, by Mareh 1, 2002,

Please advise promptly whether vou agree to this resolution of the remaining outstanding issues.
If not, we will be required to place the unresolved 1ssues before Judge Chappell.

Very truly yours,

b G,

Karen A. Mills
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ATTACHMENT A
Allahabadi, Rakesh (2] MaNeal, B
Bakhtiary, MH-* Maher, Witlizm
Baldwin, Joe Mafizon, HanlE (B)
Baelay, Richard Mehr, Anil® (B)
Barthertheser, Keane Morgan, Jcff™ (H)
Besr, Dave Mowrey, John
Bengon, Doug® Murphy, Rick (B}
Baeniley, Stave® Magy, D.*
Blakely, Ken (B) N, Douglas
Brar, Doepak Parady, Jobn®
Brown, Todd Pema, Frapk (B)
Bryce, Dan* Flatnick, Jos*
Bush, Richard Privett, Cory
Caserio, Alan Rarmirez, R *
Catira, Jack® Feymond, Antome
Central Files Raymond, Mike
Clark, Jay* Riordan, Greorge*
Cotmardy, Jackie Roach, Doug
Crooks, Matthew Robertzon, Alastair
Crum, Lo=* Rose, Ted
CS5A Feundy, Lance*
Cully, Tom Sacrg, Steve™
Cuyry, Tom* Souer, Paulo
Dhavis, Chuck Schultr, Jeff
DiLudle, John Sthwertz, Peiet
Doyle, Dan* Sheridan, Lynn
Dryer, Ron (B) Sikes, Greg*
Glickman, Donald® Smuth, Jape (B}
Gockel, Mike Sy, L. *
Grassinger, Thomas* Smithson, Tyler
{Greco, Louis (B Spangler, Paul
Gireg, Bryan® Stannion, Ed
Gnan, William* S=x, Hob
Farder, Robert Swam, James*
Han, Fricz* Swodburg, Debbie®
Hart, Bruce (B} Bwette, Rubert
Heil, Joan* St. Johas, Christapher™ (B)
Hoff, Claus Tateishi, Mars™ (B)
Hubert, Lim” Tegen, Thormas"
Hum, H. Haris® Thomion, Brian
Torahim, Cmar Termes, Bill
Johnson, Dan®* Towles, Linda
Jones, Edward* (B) Ual=
Eenyon, Tark Wallerstein, Dave
Krauski, Mike* (B) White, lames*
Kurfink, Rotrert Williams, Charles
Lavhiald, Dale Wilsom, Charles
Long, Lon® Wright, Pani®
Long, lon* Asia-Pagific offices
Lorects, Reber European offices
MacKay, John* South Amencan offices
Contraci Files
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Maiier ol

MSC.SOFTWARE CORPORATION, Docket No, 9299

4 corporation.

S g gt i’ M’ !

Statement of Karen A. Mills Pursnant fo 16 C.F.R. § 3.22{f}

Pursnant to 16 CF.R. § 3.22{), Karen A. Mills states as follows:

1. [ am an attorney for the Federal Trade Commission. [ serve as Complaint Counsel in
MSC.Softwure Corporation, Docket No. 9299, T submit Lhis declaration to document several
telephone conversations that § had with Counsel for Respondent, Marimichael G. Skubel and
Lisa Horton, in a geod faith effort to resolve by agrecment issues raised by Respondent
concerning Complaint Counsel’s First Request for Production of Document and Things
{heremalfter “the Decumnent Reguest™).

2. I conferred with counsel for Respondent, Marmichael Skubel and 7.isa Horton, on several
occasions to elicit from Respondent information about the contents and accessibility of
Respondent’s electronic document systems and archives, including Respondent’s e-rmail
systems, electronic documents, and hackup tapes.

3. Om several oocasions, Respondent has made representations which I questiongd, or for
which I requested additional infc rmation or documentation, orally or in wiiting.

4, On several oeoasions, I explored with Respondent, on my own initiative, the nature
and extent of any costs of search or production in response to Complaint Counsel’s
docurncnt request, and whether and how any costs of search or production in response to
Complaint Counsel’s document request might be mitigated, or avoided.

4, By letter of January 30, 2002, for cxample, | memorialized in writing yuestions [ ad
posed orally 1o Respondent about the nature of its backup systems in response to
Respondent’s letter of January 29, 2002

3. In a telephone conversation with me on Janwary 31, 2002, at 2:53 p.m,,
Lisa Horton, representing Respondent, with Marimichael Skubel also on the telephone
line, told me that in response to the questions | had posed about Respondent’s backup
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systems apropos of Respondent’s January 29, 2002 letter, she had checked with
appropriale personmel at Respondent to determine how the backup system [unctioned, and
was indexed. I recorded what Ms. Herton and Ms. Skubel told me 1n contemporaneous
notes. Ms. Horton explained that some backups were performed daily, seme

weekly, and some menthly. Ms. Horton reported that Respondent’s responsible
personne] had told her that the Legato Backup system assigns a bar code o each backup
tape that correspongds to a database. ©Ms. Horton further stated that the information in the
databage includes the name of the server backed up, the individuals whese files were
backed np from that server, their partitions ot the backup, and the date of the backup.
Ms. Horton told me that she was not sure whether the files of each parson whose backups
were documented in the database assigned to cach backup tape were indexed, but she had
found out that the persons whose files were on the backup tape were indexed, if not by
name, then by user number. Ms. Horten explained that te find the backup tapes of a
particular person, one could search the database to (ind out on which backup tapes that
person’s fites were backed up.  Omnly if the location of the files on the backup tape were
not mdexed airsady, she said, would a tape need to be indexed before that person’s
backup files could be found on the tape. Ms. Horton explained to me that indexing a
tape, while taking 7 or 8 hounrs, was faster than just searching a baclkap tape for a person’s
files.

At no time did anyone representing Respondent tell me that information contained on
backup tapes would be required to be printed for review.

On tnany occasions, I offercd on behalf of Complaint C'ounsel, to consider further
modifying the Document Request if Respondent supplied information documenting
purported burden claims, and provided Complaint Counsel with the information needed
to design and assess proposed modifications. In each case, 1 specified the type of
information needed, and worked diligently with Respondent to determine how
Ruspondent might supply that information.

For exampile, after Respondent identified that it had daily, weekly, and monthly backups,
I asked Eespondent to explore what each type of backup contained, and whether they
might be duplicative, so that we might considsr limiting the document request to
production of non~duplicative backups.

The last contact | had from Respondent on this issue before Respondent filed its Motion
was a telephone plionemail message from Respondent on February 1, 2002, ar 5:50 p.m.,
when Marimichael Skubzl and Lisa Horton left a message saying that Respondent was
trying to get more specific inforniation about what applications were backed up by daily,
weekly, and monthly backups, and would try to write it up for Complaint Counsel.
Respondent has not contacted me with this information since the Motion was filed.

%
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11.

12,

Regarding production of electronic decumsants, Respeondent explained to Complaimt
Counsel for the first time in a letter of January 29, 2002, that the process of reviewing
clectronic doguments was more expensive and invelved than the process of reviewing
hard copy documents, because the electronic documents had to be printed before review
could take place,

After receiving Respondent’s January 29, 2002, letter, I telephoned Respondent’s counsel
to determine why Respondent was printing out the electronic documents. | reminded
Respondent’s Counsel that Complaint Counsel’s Document Request did not require that
electronic docurnents be printed and produced in hard copy. Respondent’s Counsel
explained to me that Respondent’s counsel had elected to print out the paper copy for its
own convenience. Respondent’s counsel explained that neither Respondent nor
Respondent’s counsel had the computer software that would allow Respondent to review
electromically the clectronic documents, and that Respondent did not wish to mvest in that
kind of sofiware. Respondent’s Counsel also explained that Respondeni chose 1o prnt
out papear copy of electrome documents becanse it believed it would be quicker and easter
for Respondent to have paralegals review paper copy of the clectronic documents than
electronic documents.

Respondent did not present to me the information attached to its Motion in the form of an
affidavil of Connde Stokes and letters from Mermill Corporation regarding recordkeeping
and retrieval from archives, or regarding cost of backup retneval or electrotiic documment
preduction, before filing its Motion. Respondent did not discuss these 1ssues with me
before filing its motion. Larissa Paule-Cares left mc a telephone message on the
moming of February 14, 2002, saying that she had tricd te contact me on February 13,
2002, while | was conductng a deposition of Respondent, that her colleagus Colin Kass
was defending, but had not left a message that day. In her February 14, 2002, message,
Ms. Paule-Carres said that she was headed into 2 6 hour mesting, and would not be
avaitahle for the next several hours. [ left Ms. Paule-Carres a retumn telephone message
saymy that I would not be available, because, as Respondant knew, I would sooni be in the
process of traveling to Seattls that day, to take another depesibon of Respondent on
February 15, 2002, that Mariorichae! Skubel would be defending. I said in the message
that I left for Ms. Paule-Carres that I would be happy to discuss the issnes Ids, Panle-
Carres wanted to discuss with Ms. Skube! in Seattle, after we had completed the
depesition. Ialso left a telephone rmessage to the sarne effect on February 14, 2002, for
Ms. Skubel on her telephone in Washington. Before the deposition began on February
15, 2002, T told Ms. Skubel that I would be happy 1o discoss issues Ms. Paule-Carres
sought to raise at the conclusion of the deposttion. At 6 p.m., when the deposition had
concluded, I offered to discuss the issuss if Ms. Skubg] wanmted to. She declmed.
Respondent made no subsequent efforts to follow up to discuss the issues it said it wanted
to discuss with me.
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(Un February 26, 2002, I telephoned Respendent to seek additional infermation about
Respondent’s archuval, ¢-mail, clectroric document, and backup systems, and about the
identity of persons on Respondent’s search list. I sought clarification of the apparent
contradiction between what Respondent represented in its Motion regarding backup tapes,
and what my notes reflected Respondent represented to me on January 31, 2002, about
backup tapes. | also renewed my request for information about potential averiaps among
information backed up daly, weekly, and monthly. I asked Respendent to identify the
names of the persons on Respondent™s search list of 193 individuals, most of whom never
had been identified to Complaint Counsel, and of the {ob titles of ali of those individuals.
| renewed my prior mvitation to Respondent to proposc limitations on the scope of scarch
of individuals' archived, electronic, backup or e-mail fites based on Respondent’s review
of the hard copy documents it already had reviewed, where either (1) it believed based on
review of hard copy documents that an individual was not likely to have responsive
documents, or {2) it had suhstantiated hasis for claiming that an individual’s electranic
documents, e-mails, backups, or archived documents likely wounld be duphcative of hard
copy documents already produced. T asked Respondent to identify for the archives (1)
what records exist of files sent to the archuves in the past year; (2) what records exist of
files retrieved from the archives in the past year; {3) what records exist of what files were
sent to the archives since January 1, 1999, (4} whether thers is an archives code for UAT
files, and 1f so what it is; (3) what records document custodians on the search list have of
what they sent to the archives; and (6) whether Respondent searched the archives in
response to the Federal Trade Commission’s Part 2 investigation document tequesl.

Cn Febmary 28, 2002, Respondent offered to allow mc to interview dircetly the

information technology person at Respondent best able to answer questions about
the backup system, but the time for an interview has not yet becn established. 1 have not

vet received the other information requested.

Karen A, Mills

mcé@m%ﬁf 2er-
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Merirmichae'  Skubel@dc kitdand. oo,

Januury 29, 2002
Vig Facsimle

Karep A, Mills, E=q.

Fedzral Trade Commission
Bureau of Competitinp

601 Pennsylvanis Avermie, N W,
Washington, DC 20580

Subject: MEC. Sofiware Ing.. Dacket o, 9209
Drear W, blis:

Yaou bave asked v to predict when wa will compiete o document discovery, We have
collected over 233 boxas to date and mone boxes are arriving daily. We have greatly expedited
our teview of decumente as | deseribed in my letter dated Tanuary 25, 2002

Accordingly, 1 appreciate your acknowledgement today that beecause of this expedited
revicw, 1T zny pnvilege documents eveid oor screen, you will consider the sshmission as
inadveient, will efurn the docunient proniptly, aud will not copsider such subrmussion as e
walver of any privileges. '

We have becn processing docurnents at @ pace that roughly equals 30 boxes per week, At
thig rate, we expect to cumplete this part of the production by Febraary 15.

We ars alzo in the process of collecting electromic data and e-mail. Interviews with M3C
persorme] lead us to believe that elaclronic document collection will be veluminous, roughly
twice the sizz of the hard copy produciion. In addition, the process of reviewing electronic
docurnents is more expensive and more wvolved, Decuments must be prictad before review caos
1ake place. We will begin fhis roview as soon as we finish the review af the hard copies.

In light of the burden anc cxpense, we wolld like © namow the Tevicw of the clectronic
files. You have asked for a list of emplovees and the number of boxes of hard docurnents each
has submitted to date. We have gent yau a list 2nd are working te update and correct it. Perhaps
a better wey of nsmewing the search to reduce the burden would be to review an arganizalion

Chieagn London L os Andeies Mew York
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Ms. Mills
January 29 2002
Page 3

chart and select persons whose posilions indicate that they are bkely to heve the most relevant
documents.

You have alsc ashked us to give you a date for the production of datz rcsponsive to
Specification 22. 1 cxpect to have this answer shortly.

Frspectiully,

m;ofuj %UM

ichagl O Shubel { #}")
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